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Supreme Court of Ohio. 

LITTLE MIAMI RAILROAD COMPANY v. WETMORE. 

Where a passenger at a railroad depot, while having his baggage checked, 
got into an altercation with the baggage master and was struck by him with 
a hatchet, the company were not liable for the injury. 

This was an action in the court below, by defendant in errror 
against the railroad company, to recover damages for injury 
occasioned by an assault, committed by one of the agents of the 
company, as averred, while he was acting within the scope of 
his employment. 

The facts were, that "Wetmore went with his baggage to the 
depot of the railroad company and requested the baggage 
master, one Halpine, to check his baggage. Wetmore testified 
that Halpine replied he would " check it when he got ready, " 
and continued checking other baggage which was arriving after 
that of witness. After waiting some time and making several 
requests to have his baggage checked, witness went around to 
the inside of the counter on which baggage was placed and 
repeated his request ; whereupon, he was seized by Halpine and 
violently pushed out of the enclosure. Witness then came up 
again outside of the counter, and shaking his finger in Halpine's 
face, told him he should suffer for his conduct ; whereupon, 
Halpine took up a hatchet and struck witness on the head. 
Halpine testified, that when witness came up to him first he 
was getting checks for some other passengers who were there 
first ; that Wetmore was importunate and came inside the 
enclosure and used abusive language; that he had merely 
taken him by the arm and led him out, and that Wetmore then 
came up with his hand under his coat, so that witness thought 
he was going to draw a weapon, and witness took up the 
hatchet and pushed him away with the end of it. 

The jury found a verdict for plaintiff for $7000, on which 
the court entered judgment. The case was now before this court 
on writ of error. 

D. Thew Wright, for plaintiff in error, cited Smith on Master 
and Servant 183, (2d Ed.) ; Story on Agency, § 452 ; Croft v. 
Alison, 4 B. & Aid., 590 ; McManus v. Criokett, 1 East, 67 ; 
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Cox v. Kehey, 36 Ala., 340 ; Steamboat Ohio v. Stunt, 10 0. St., 
582 ; Steamboat Messenger v. Pressler, 13 0. St., 255 ; Steam- 
boat Ocean v. Marshall, 11 0. St., 379.; Ellis v. Turner, & D. 
& E., 533 ; Foster v. Essex Bank, 17 Mass., 509 ; Mechanics 
Bank v. Bank of Columbia, 5 Wheat., 326 ; Crocker v. N. L. 
B. B. Co., 24 Conn., 249; Vanderbilt v. Bichmond Turnpike 
Co., 2 Conn., 479 ; Wright v. Wilcox, 19 Wend., 343 ; Boe v. 
B. B. B. Co., 7 Eng. L. & K, 546; Goff v. GW iV. _S. B. 
Co., 3 E. & E., 671 ; E. C. B. B. Co. v. Brown, 6 Exch., 314; 
Poulten v. X. 4- N. B. B. Co., L. E. 2 Q. B., 534; Mitchell v. 
Crassweller, 13 0. B., 237; Story v. Ashton, L.B.4Q. B., 476; 
Williams v. /ones, 11 Jurist N. S., 843; _£. # £ _R. i2. Co. v. 
Baum, 21 Ind., 70. 

JET. i. Burnett and JbAn _F. Follett for defendant in error, 
cited Pm. J2. i2. Co. v. FancZwer, 42 Pa. St., 371 ; Joel v. 
Morrison, 6 0. & P., 501; /StoA v. Mfoon, 9 0. & P., 607; 
Powell v. Deveney, 3 Cush., 300 ; Redfield on Railways, Sect. 
130, (4 Ed.) ; Howe v. Newmarch, 12 Allen, 49 ; Weed v. 
P. B. B. Co., 5 Duer, 193 ; Moore v. P. B. B. Co., 4 Gray 
465 ; Eewett v. ySWyi!, 3 Allen, 420 ; Meyer v. Second Av. B. 
B. Co., 8 Bosw., 305 ; Seymour v. Greenwood, 7 H. & N., 355 ; 
Korah v. Ottawa, 32 Ills., 121 ; Chicago B. B. Co. v. McCarthy, 
20 Ills., 385; Fftafmcmv. Pearson, L. R 3 0. P., 422. 

It is laid down by all modern text writers as well as by the 
overwhelming weight of the decisions, that the liability of the 
master can not, in any case, be made to depend either upon the 
intention of the servant, or the authority and consent of the 
master. The master has nothing to do, either way, with the 
purpose and intention of his servants. It is with their acts 
alone that he is to be affected, and if these are done while en- 
gaged in his employment, the master is liable, whether com- 
mitted carelessly or purposely — wilfully or maliciously, or 
without malice and intention — upon the authority of the master 
or without his consent and even in direct opposition to his 
express commands. The act of the master, is the employment 
of the servant. 

The only criterion in a case like this, is, whether the act was 
done while the servant was transacting the business of his 
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master. If this is once established by the determination of a 
jury, there is no loop-hole for the master to escape responsibility. 

The opinion of the court was delivered by 

White, J. — There is no controversy as to the general rule 
by which the question of the liability of the railroad company 
for the act complained of in the petition, is to be determined. 
The difficulty arises in the application of the rule to the pecu- 
liar facts of the case. 

Halpine, the person guilty of the wrong, as the servant of 
the company was charged with the duty of checking the baggage 
of passengers, and whatever liability, if any, devolved upon the 
company, for the consequences of his wrongful acts grew out of 
the relation of master and servant, which existed between him 
and the company. 

The general rule as to the liability of the master for the 
wrongful acts of his servant, is thus stated by Mr. Smith in 
his work on Master and Servant. 

"A master is ordinarily liable to answer in a civil suit for 
the tortions or wrongful acts of his servant, if those acts are 
done in the course of his employment in his master's service. 
The maxims applicable to such cases being respondeat supe- 
rior and that before alluded to qui faeitper aliumfaeit -per se. 
This rule, with some few exceptions, which will hereafter be 
pointed out, is of universal application, whether the act of the 
servant be one of omission or commission, whether negligent, 
fraudulent or deceitful, or even if it be an act of positive mal- 
feasance or misconduct, if it be done in the course of his employ- 
ment, his master is responsible for it civiliter to third persons :" 
Smith M. & S., 151. 

But to make the master responsible, the act of the servant 
must be done in the course of his employment, that is, under 
the express or implied authority of the master. Beyond the 
scope of his employment, the servant is as much a stranger to 
his master as any third person, and the act of the servant not 
done in the execution of the service for which he was engaged, 
cannot be regarded as the act of the master : Id., 160 ; Sher. 
& Bedf., on Neg., §§55, 59, 62 ; Simpson v. London Gen'l Omni- 



624 LITTLE MIAMI E. E. CO. v. WETMOEE. 

bus Co., 1 Hurl. & Colt., 541 ; Poulten v. London $ South- 
Western R Co., L. K., 2 Q. B., 535. 

That there was in this case no express authority given to 
the servant is conceded. Can such authority be implied under 
the circumstances of the case, from the nature of the business 
entrusted to his charge ? The company contends that it can- 
not ; and the tenth instruction was asked on the ground that 
there was no evidence to show such authority. For the plain- 
tiff below, it is insisted that the servant was impliedly invested 
with such powers as were essential to the regular and certain 
performance of his duties ; that for the dispatch of his business 
in certain emergencies, he must be considered as authorized to 
suppress by force, if necessary, any interference with, or 
obstruction of the quick and certain discharge of bis duties. 
Without undertaking to lay down a general rule to govern all 
cases, it may safely be admitted that the servant is invested 
with authority to use the necessary means to the performance 
of the duties assigned him, and that the character of the means 
that may be used will vary according to the nature of the duty to 
be performed and the attending circumstances. But in looking 
at the evidence it is to be noticed that the assault complained 
of was not committed in endeavoring to eject the plaintiff from 
the space enclosed by the tables, over which the servant may 
be supposed to have had a special control. The plaintiff, 
according to his own statement, had gone outside of the tables 
and was shaking his finger in Halpine's face, and addressing 
him with an opprobrious epithet. It seems to us the assault 
was in no way calculated to facilitate or promote the business 
for which the servant was employed by the master ; nor could 
it have been supposed to be, or intended as an act done with 
that view or object. It is not a case of excess of force and 
violence in executing the authority of the master, but rather 
an act beyond such authority, and foreign to the objects of the 
employment. 

There was no evidence tending to show that Halpine had any 
charge of the portions of the depot not allotted for the purpose 
of checking baggage, neither did his employment imply any 
authority or control over the persons of passengers, or others, 
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who might be found there. Nor is this the case of an act done 
from a wrong judgment in regard to a matter committed by 
the master to the discretion of the servant. 

Another ground assumed is that the assault was an act of 
the servant, done in part execution of the contract of carriage 
between the plaintiff and the company. This is merely present- 
ing the question in a different form, the principle being the same 
as that already referred to, namely : whether the act was done 
in the execution or performance of the service for which the 
servant was engaged. Whether the service to be rendered by 
the master is in the performance of a contract or in the discharge 
of any other duty resting on him, can, it is conceived, make 
no difference, the question being in either case, whether the act 
is within the scope of the servant's express or implied authority 
in respect to the master's service. 

In order to withdraw the case from the operation of the 
general rule, and hold the company responsible, on the ground 
of its contract with the plaintiff as a passenger, it is necessary 
to maintain that the company, in requiring the plaintiff to apply 
to its servant for the purpose, and as the only means of getting 
his baggage checked, impliedly undertook to vouch for and 
warrant the good conduct of the servant towards the plaintiff 
while the two were engaged in transacting the business. 

Whether this position is tenable we do not find it necessary, 
in the decision of the case now before us, to express a definite 
opinion. 

The case was not tried on this theory in the court below, nor 
has this phase of the question been argued here. But if any 
such rule of liability could be applied against the company, it 
would necessarily impose the reciprocal duty upon the plaintiff, 
to so demean himself towards the servant as not, by misbeha- 
vior, to provoke a personal quarrel between them. The evi- 
dence of the company on the trial tended strongly to prove that 
the plaintiff, by his importunate conduct and abusive language 
towards the servant, provoked a personal quarrel between them ; 
that the assault was the result of this quarrel, and that the 
blow was inflicted by the servant as an act of personal resent- 
ment. If these facts had been found by the jury, the wrongful 
act of the servant in striking the plaintiff could not be regarded 
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as authorized by the master, nor as an act done by the servant 
in the execution of the service for which he was engaged by the 
master. The fact that the blow was inflicted with a hatchet 
furnished by the master, to be used for a wholly different pur- 
pose, though in connection with the servant's business, was 
wholly immaterial as respects the liability of the master. If 
he would not otherwise have been liable, for the assault, the 
fact that it was committed with his hatchet did not contribute 
to make him so. The existence of the quarrel and its bearing 
upon the character of the assault, was not noticed in the charge. 
And if the jury found the quarrel to have been of the character 
which as we have stated, the evidence tended to show it, they 
were not advised as to the influence it might properly have in 
enabling them to determine whether the assault was an act 
done in the course of the servant's employment, or was merely 
his own personal act. 

It is true the charge stated the general rule correctly, but 
the difficulty encountered by the jury, as shown by the nature 
of the case and by the questions they propounded to the court, 
was to ascertain how to apply the general rule to the peculiar 
facts of the case in making up their verdict. 

The reference made in the charge to the use for which the 
hatchet was provided, was calculated, we think, to make an 
eroneous impression on the jury on the very point on which 
their verdict hinged. And furthermore, the charge, from the 
generality of its terms, failed to give the jury the assistance 
they ought to have, received, in view of the facts of the case. 
A charge, though not strictly objectionable in point of law, but 
which leaves the jury to draw an incorrect inference from facts 
in the case, material to the issue, will constitute good ground 
for a new trial, when it is reasonable to suppose, from a con- 
sideration of the whole evidence, that a different verdict would 
have been rendered if the jury had been fully instructed. The 
charge ought not only to be correct, but to be so adapted to 
the case and so explicit as not to be misconstrued or misunder- 
stood by the jury in the application of the law, to the facts as 
they may find them from the evidence : Grab.. & Water, on 
New Trials, 774 ; 18 Maine, 436 ; 30 Conn., 343. 

Judgment reversed and cause remanded for a new trial. 



